In this lecture we are going to look at social enterprise legal structures.
In Australia there are diverse legal forms for starting a social enterprise – they can be
for-profit, not-for-profit, or even a hybrid of both.
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When considering how to structure a social enterprise, it is useful to remember the
business principle “structure follows strategy” as the structure you choose should
help you achieve the strategy you have developed in your business model canvas and
your business plan.
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Before considering the diversity of legal forms for setting up a social enterprise to
achieve your strategy, it is worthwhile to firstly consider ways you can operate that do
not require setting up an organisation.
• You might be able to run the enterprise out of your existing organisation: if you are
an existing organisation that is seeking to set up a new social enterprise as part of
your organisation, you could operate a business from within that existing structure.
• You could continue unincorporated: If you are a start-up, it may be possible to
undertake your activities without incorporating. But incorporation gives you
benefits such as limited liability and the ability for the organisation to enter into
agreements in its own name.
• You could join another organisation: Is there an existing organisation whose
purposes and aims are consistent with yours? It might be worthwhile seeing if you
can join them rather than having to start an organisation from scratch.
• Finally there is auspicing: you could approach a not-for-profit organisation to see if
they are willing to auspice your initiative. This usually involves setting up an
auspicing agreement between your group and the auspicing body.
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There are a number of factors that influence whether social enterprises set up as a
not-for-profit or for-profit.
One factor is where will your funding come from? Generally it is only not-for-profits
that can access donations and philanthropic funding. For-profits generally find it
easier to seek investors to raise funds.
Another factor is where do you want your profits to go? Not-for-profit organisations
cannot distribute profits outside of the organisation and all profits need to be
directed to achieving the organisation’s mission. For-profit organisations can
distribute profits to shareholders/investors.
You should consider if it is important for your enterprise to be perceived as not-forprofit? Some people only like dealing with not-for-profit social enterprises.
Another factor is if you want your social enterprise to have investors/owners or
members? For profit is better suited to investors and owners, and not-for-profit is
better suited to members.
Finally, does your organisation hope to access charitable and other tax concessions?
Only not-for-profits can access the majority of the tax concessions available, and only
not-for-profits can be charities.
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A hybrid structure is where two or more entities are used to form the one social
enterprise. Hybrid structures are used to harness the benefits of both for-profit and
not-for-profit structures.
For example, a social enterprise might want to have equity funding from investors so
chooses a private company, but would like to access income tax exemptions for its
charitable activities that it will be undertaking. Another need for a hybrid structure is
if you want a not-for-profit structure, but have a project that you would like to attract
investors for.

5

Common legal structures that are used by not-for-profit social enterprises in Australia
include:
• Incorporated associations
• Companies limited by guarantee
• Non-distributing cooperatives, and
• Indigenous corporations
As shown in this table, there are benefits and limitations to each of those structures.
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As shown in this slide, common For-Profit legal structures for social enterprises
include:
Sole proprietorship
Partnership, and
Proprietary Limited company.
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